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One Man’s Diligence to Learn ^Why^-.Thrusts Him 

•- ' * ' '*• !» - ' 

Into Fierce Legal Battles 



ThU M the sej:ond part of a three-part series on the Kennedy assas- 
sination by' David R. ft rone, University of W^isconsin-Steverus Point as- 
sociate prof essor of history » 

In part 1 Monday^ Wrone set the stage for what he calls '""the mystery 
of the sealed documents (of the Warren Commission) in the National 
Archives.^' This installment begins the story of one critic^s search for the 
truth, • 

By DAVID R. WRONE 

Harold Weisberg. the most diligent of the responsible critics of the Warren 
Report on the Kennedy ass^sination, spent thousands of hours patiently plod- . 
ding to obtain the information needed to complete his study ^is insistence that 
he have the documentars’ base rather than “theor>’” finally revealed why the 
Warren Commission Records in the National Archives have a portion stamped 
“top secret.” 

Weisberg engaged in several fierce legal battles in his effort to dislodge the 
restricted evidence in the Archives. Weisberg v. General Sendees Administra- 
tion (CA 2052-73), which reached the Supreme Court, contains in its history the 
drama of the unfolding story of why some of the W^arren Commission records 
are classified and depicts quite clearly the inordinate difficulties critics have 
^ met in attempting to grapple with critical issues in a constitutional democracy. 

Harold Weisberg, a private investigator and author, has earned an inter- 
national reputation for the integrity of his research ranging from the tumul- 
tuous era of the American Nazis Silver Shirts to his present amazing success in 
the Martin Luther King Jr. assassination. . . .... . 

After thousands of hours' probing the available material, coupled with long 
days of weary investigative work in New Orleans and Dallas, Weisberg arrived i 
at the reluctant conclusion that certain manuscripts in the National Archives 
must be examined if the murder of President Kennedy was to be resolved. The 
conclusions of the Warren Commission made no sense: the rifle, the bullets and » 
scores of other “facts” alleged to have merit were false. 

On May 8, 1968, Weisberg asked the National Archives to see the Jan. 27, 
1964, executive session transcript of the Warren Commission. On May 20, the 
. National Archives refused his request, responding that the transcript was clas- 
sified under .“e>«sting law. - 

Weisberg was dismayed, b^ause he had carefully selected this ’particular 
transcript by means of a senes of clues and suggestions provided by his 
research. He felt the verbatim account of this session would contain information 
or pertinent clues that might assist his writing and resolution of some of the 
qu^tions about the death of the President and its official investigation. . _ 

^He had excellent jeasbn to believe that the classification of the transcript- 
was not legitimate. In 1964, then Congressman Gerald Ford, a' member of the - 
W^ren Commission, Had placed his former campaign manager on the public ’ 
p^>Toll solely to \jjjrite a book for their mutual profit. To add spice to their sales ^ 
pilch,ythey used extensive — but selective and edited — quotes from the 
. executive session transcript of Jan. 27, 1964, that Weisberg had futilelv sought to 
use. .-C.WCL. ’* ■ *- v 






denied, during the 1973 hearings for confirmation to the office of 
< vice president, doing anything wrong or improper. He said: \ ' ^ 

' J^.-.‘>:,;3r-The book I published in conjunction with.a.member of my staff .who 
' -wojked:vvith me at the time of the- Warren Commission work’ — we wrote the . 

) book; but we did not use in that book any material that was not in the 26 volumes 
i of testimony and sold to the public generally ... We made a contract with Simoff 
P and Schuster in which they advanced us, as I recall, $10,000, which Mr. Styles 
and I divided between us.”-. .. ^ - 

U Since such an important individual had printed some of the transcript, 
pWeisberg had felt his request for the complete document surely would be 
honored. He asked again Jo use it. The Archives, however, continued to deny, 
Ipcitizen Weisberg any portion of the transcript used by Gerald Ford. . ’ 

Weisberg concluded that either the transcript was improperly classified to. 
keep from embarrassing some officials for failing to have performed their duty 
in investigating the assassination, or that Gerald Ford had been given an 
>; exclusive copyright, or both. : 

V’ Weisberg persisted. Before engaging in a costly legal suit, he tried to appeal I 
the National Archives’ deci^on . through the , several administrative remedies j 
open to him only to be informed ultimately that .the material could not be given ^ 
^'to him-for research purposes, because exemptions 1 and 7 of the Freedom of 

• I Information Act restricted such actions.- 7 - ii 

, Exemption 1 forbids disclosure of matters that are “specifically required by 
■i Executive Order toube kepFsecret- in Ihe-interest^of the national defense or 
foreign policy.’’ 

^ , Exemption 7 exempts frorh disclosure_ matters that are “. . . investigator}’ 

files compfted for law enforcement purposes to the extent available by law to a 
< party other than an agency.’.’ ^ t: .. . : 

.* • ^ -A Lawsuit and a Response 

On Nov. 13, 1973, Weisberg’s 'attorney, James Lesar, filed a suit for him in 
the United States District Court for the District of Columbia seeking access to 
the transcript under the provisions of the Freedom of Information Act, title 5 of 
the United States Code section 552.,^ ' ‘ V * . 

The act provides that the court shall determine the matter of restriction “de 
novo” and puts the burden of proof upon the government defendant, in this case 
the General Services Administration which operates the National Archives, to 
justify its refusal to give access to the requested transcript. ^ 

Under Rule 33 of the Federal Rules of Civil Procedure, Lesar addressed a 
set of interrogatories to the General Services Administration. He wanted to 
know if any specific Executive Order required the transcript of Jan. 27, 1964, 
executive session of the W^arren Commission, to be kept secret in the interest of 
national security or foreign policy. 

He wanted to know the number of the Executive Order. He sought to find out 
, if the Attorney General of the United States had ever made a determination that 
it is not in the national interest to release the transcript or the report of any FBI 
tests made during its investigation into the assassination of John Kennedy' 

Lesar wished to be informed if the transcript was being withheld from 
research on t|je grounds that it is part of an investigatory file compiled for law 
enforcement purposes. Further questions clarified and elaborated thesq in-r 
’ terrogatories. I,.'- ^ 

Attorneys from the Department of Justice, headed by Earl J. Silbert, waited 
. silently for several weeks. Then, on Jan. 14, 1974, they filed a motion for an 
extension of time within which to answer or otherwise plead with respect to the 
- complaint and to respond to the interrogatories. - .. . ^ . 

r Judge Gerhard Gesell gave them until Feb. 16 and “no further” extension of 
time in which to respond. But on Feb. 13, the government attorneys moved to ; 
dismiss the suit or, in the alternative, for summary judgment, submitting 
memorandum to sustain the motion as well as providing answers to Lesar’s 
interrogatories. They included' also the affidavit of James B. Rhoads, Archivist 

• of the United States.' ^ . h . 

At first glance, the Rhoads affidavil is impressive! A casual reader though 
would be misled by the formal trappings of a federal court instrument,, the seal . 
of the notar}; public, the legal jargon? the formal presentation and the profes- 
sional credentials of the affiant. 

; The document actually gives few concrete facts. Of the five sentences in the 
affidavit only one is operative. It asserts: > ' . . ' f ' ' 

». “In accordance with Executive Order, at all times since the document in 
, question, the transcript of the January 27, 1964, executive s'^ession of the Warren 
’ Commission,, has been in the custody of the National Archives and Records 
[ Service, General Services Administration, it has been and continues to be clas- 
; sified Top Secret.’ ” . . ‘ : . .., 







Sen. Richard Schweiker (R-Pa.) holds a photo 
taken by the CIA outside the Russian Embassy in 
Mexico City in 1963. The CIA identified the person ^ 
in the photo as Lee Harvey Oswald^ but later said it 
. voas not Oswald. , ; ' . / . 

sought precise and clear information about the “top secret” classification. Who, 
. he asked for the second time, classified the document? V\^en was it classified? 
'Why* was it classified? What agency of the federal government ordered the 
stamp affixed to the document? Was the person who classified the document 
authorized to do so? ' • ' .. .. 

Lesar wished to know whether the disclosure of the transcript by Gerald 
i^ord had done harm to the national defense of the United States and, if so, what 
harm? . ^ ' , V .‘ ‘ . ^ ^ 

He requested more information on which provision of the Federal Criminal 
Code established a basis for prosecuting those who wrongfully disclose clas- 
sified information. Additional questions sought to clarify the criminal penalties 
for \dolation of the law regulating disclosure. If the document is “top secret,” 
and if it does \dolate the Criminal Code of the United States to disclose it, and. 



A C-T Special 

The Kennedy Assassination) 



if Gerald Ford used the document in his book —^hen Gerald Ford committed a 

CnilTlG**'*’ •' * '■ •• ‘ -T.T. *' ^ '• 'k* . 'j t * i. * ' 

V . . . 1 .r-. .si :C»- 



Criiiciil Data Missing 

' But the affidavit is vague, vswkw’ard in construction and appears only to 
carry meaningful information. Note what data is missing. Rhoads did not give 
the identification number of the Executive Order, ignored the reason for 
' applying the “top secret” stamp, did not give the date when the transcript was 
stamped and did not identify the classifier of his authority. ; * r't) 

{ The critical who, how, why, when, and what is simply not there. All Rhoads 
. stales is that the transcript is stamped “top secret” and has been ever since he 
had it in his custody..^ , .-- -- - 

f In his accompanying sworn set of brief answers to interrogatories, ^Archivist 
^Rhoads provided onl3i a minimum of information, but he did say. that -i.Hhe 
Vtranscript was originally classified under the provisions! of Executive Order 
i 10501, as amended . . . It is presently classified under the provisions of Execu- . 
vtive Order 11652.” Only vague comments refer, to any other ground for • 
Nvithholding the transcript, and he thus avoids the question of Exemption 7..^ 

■■ ■ y ■ ' V . 

^ Lesar met the Department of Justice and its use'of . bureaucratic '^bi^i- J 
^ties head bn. Before responding to the federal m^ion to disnaiss, 'however, he 1 
■made two. additional moves that would throw the Department of Justice attor- ■ 
:neys and the bureaucrats^^bn [he defensive. ♦ 

I . On Feb. 27, he addressed a second set of interrogatories to them. Again he - 
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Motion td~ Strike 






WM not finished with Archivist Rhoads. On March T 'as'the secM^ ’ 
^ “> strike the affidavit of Jam^B i 



affidavit failed to meet tie standards set forth in 
s expressly state that onlv 

f “S ?*f >*T»- to'™ mi .KLS SniS-. 

.t°P s^r^ret in accordance with the Executive Order • 

, . Other_ important weaknesses in thd; affidavit were that Riioads ^d^nt 

f ^®,^‘'’®.‘Pns^r|pt bea^^^ on its face a “top secret”' stamp as law requires and 

date it was _ 

fc- ' federal Rules stat^ that a copy of the cover of the face shit^iikrin v thP 
must be attached to the affidavit. Rhoads did not do so. ^ 

■? P with these additional moves, 'and while awaiting dudee 

fhe motion to strike, Lesar turned to oppose the Feb^ 13 mo- 
y\ l.°v Administration to dismiss the case. “ ^ % • 

r On March 12, lisar filed in opposition to dismiss the case, supporting it with! 

; a memorandum of authorities and points, along A\ith an affidavit of -Harold'L 
; ‘Weisberg. . ^ ; . 

Weisberg’s affidavit broke the back of the Justice Departments’ case which 
Attorney Earl Silbert had tried to erect on the Rhoads’ affidavit to block access -w 
to the transcript. Rhoads had sworn that the transcript had been stamped “topi' 
secret” originally and lawfully pursuant to Executive Order 11652 and its.i' 

. predecessor 10501, as amended. Weisberg swore: “This is false. ”J ^ 

Then he proved his statement, by showing that a commercial reporting firm [ 
hired by the Commission to take-down and type the minutes of the Executive 
Session had, as'a matter of office routine, classified the document “lop secret;”*' * 
The Washington firm of Ward & Paul stamped all its records of the Warren ^ 
Commission “top secret,” including its internal housekeeping records. WJien it’- 
did not resort to this stratagem, its records fell into chaos. ; 

Weisberg attached copies of thd Ward & Paul w'ork sheets and other^. 
docuntentarj' evidence pro\ing this. He showed that the Warren Commission 
disregarded the Ward & Paul “top secret” labels attached to all its transcripts.- ^ 

. In fact, the Commission itself published most of the transcripts stamped “top^ « 
secret.” 

I Weisberg attached proof ^that the Commission had authorized commercial 
sale of these prior to their publication. Finally, he swore that it is well knowTi 
from Ford’s book that the Jan. 27 transcript dealt with the rumor that Lee^' 
^iarvey Oswald had been an undercover agent for the FBI. ' '. ' 

FBI and Secret Service reports pertaining to their investigations of this** 
rumor were not classified. Weisberg has many such reports; some of these, lie , 

. reproduced in facsirhile in his book, WTiitewash IV. ^ - w.‘. 



The Rankin Affidavit ; 1.^'^ 

On April 1, Silbert responded with James B. Rhoads’ second set of answers ^ 
to interrogatories, but now' the information had to take into account Weisberg’s ^ 
affidartt with its exhibits. ' i ' ‘ V v 1. ' ‘ - • ' .• ■ ^ s 

Rhoads sw'ore that in a letter of May 1, 1964, J. Lee Rankin, General Counsel'- . 
of the Warren Commission, ordered Ward & Paul to classify all such transcript&i] 
“top^ecret.” Rhoads assumed that Rankiii must have ordered the classifica^on :j v 
of the Jan. 27 transcript sought by Weisberg. His quibbling responses to the , ■ 
interrogatories did not satisfy Judge Gesell w’ho now’ sensed that the govern- . - 
ment attorneys were not cooperating with the bench but were attempting tb,^ 
obfuscate the facts. ^ -rii 

On April 4,^Judge Gesell responded to Lesar’s motion of March 7 to strike^ 
Rhoads’ affidavit. He stated the affidavit had merit and denied the motion o£- 
Lesar that it be stricken, but he was impressed by the argument that procedural^ 
irregularities may well be an issue in the case. - “ • 

' Accordingly^ he ordered the General Services Administration to file “witb 
the Court by April 1.7, 1974, proof competent under Rule 56 of the Federal Rules ^ 
of Civil Procedure that the transcript at issue has been properly classified under ^ 
Executive Order 11652.” 
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* •"“ V, hv F J Silberl were in a bind. Now they ha - 

The federal attorneys, headed by t^e “top secret" clas; ^ 

to prove, rather than inter and • , damning facts that the typists of ; 

sitication. while taking ,‘iop secret”. on- alt the document^- 

a commercial p"fg denfs mi^er.ffhis required them to reach into . , 

i in the investigation Of the t"resmeiu & ^ -a .t. - « a vr— ' ' ” 

a higher level of the bureaucracy^, , t - j,.j c6url the affidavit of the - 

On April 17, Silbert f[f Rankiniwho.was also;^ 

, former general counsel ® j states) together with an exhibit^ot four.^ . 

Ua former Solicitor ^neral orthe U^ course, responsfole a , ■ 

|;Mor tlTe?S'^ they session •, 

f — : 

i>xr'SsTSSw™^^ 

i.dS^S^'il^hS^n properly ^ 

:■ -? nioved for an immediate dismissal of the su . • . , . _ 

1 . \\ -•■ -V. ■ ■ .. ■: 

I ' V N^- WehberggelshU<^>^rnents^j:- 
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